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BY TEE COMIISSION: We have baax askad the following cuasticn
Lv John V. Wit:t, the City Atcoraey oI the City oI San Diego:
- Are city goveramenis incluZad in the definition
of "person" found in Secuioa 82047 o the ach?
An answver to tha foresgoing question is necessary
with raspect to my duties zné those of my clients
under the Act.
Wwe understand that the c“ﬂstzo: has sgecliiic referencs ko the
word "pezson" as it is used in Governmans Cods Section 86108,% and
This opinion is linited to a2 constxiuszzioa of that ssction.

Mamaorzan

a2 vxging a 1=gative answer to the guestion hawve bssn
racaived frox Jonn 1. Witt, City AttTormey of Saan Disgo, frex
Jchn P. Fraser, rapresanting the Asscciatoon o Czlifornia Yater
2gsncies, from Jerald I. Wh=azt of txa Los %ngales Counuy Counsal's
oZfice and frem David Bﬂatty of thes lsagus of California Citiss.
A memorancun c*t¢“g authoritiss but not urging a2 speciliic rasulc
was submitted by Chris Funk ch-arly 0fZ the Cormmission's stzil.

A public Hearlng on the pﬂnd_.g opinion ra2guest was conducted by

the Commission on Febrvary 24, 1975

CONCLUSICH
Local goveranmant agencies are "sersons” within the mesaning of
Section 88108, and local government aganciss which employ lokhhvists
or which make pavaznits to influence lecislative or administrative
action of two hundrad £ifty dollarxs (5930) or ©ore in valusz in any
=onth, unless all of the paysenits azz of ths type describsd in
Saction 820453(c), z2re reguired to Zile statemanis under Sacticn
858109,
4

1 . -
All references are to the Covernmsnt Coda unless cothearuisz notec.



sizmg sx
certain exceptions discussad pelow, to Z:le D=2
statemants:

stbhjackt to

Section 86108 recuires the followizg "osrsans,"
mrocuc Gisclosure

{(a) Any p»erson who emplcys ©

- csntrzacts for the
services of one or more lobiwriscs, wihzchar anda-
pendently cor jeintly with othzar parsons; and
(b) Any person wino dirscily or -ndirsctly makes
payments to 1nfluence legrslizzi—2 or edminsstracive
action of two huncdrs< f£ifcy Zolizrs ($250) or morze

in value in any month,...

The question presently kelsore tha CTommisslion is vyhethar a
local govermment agency? (specificali:c & city) which ochariiss
cualifies undexr Section 84108, is z "gerscna” wiziin the meszaing

of that saction.

The word "perxson" is5 dsfined in

"Person”™ neans aa individezl, zrooristorsiio,

£irm, partnershiz, joinc wsancuirsz, svndicacs,

business trust, cormpany, corsoraction, associa-

tion, comittes, and any ozihsr oxganizatizn or

group of parsons acting in concari.
This definition is similar to other zelativsly =zscexnt dafinitions
of "person" contzined elsewnersz in the Celifornia stacutas. See,
e.c., Labor Ccée Section 18; Governmmant Code Section 17,2 Althoucgh
1t may be debatad whether loczal government agencies are "corpora-
tions"? or “organizations," it will be s=2n belowv thac the couxcts
generally have considered guestions such as ths onz bslors us by
analyzing the goals and intsnt of tha stazute as a wnhsle, rather
than by closely scrutinizing the ceomponancts of whatever dslinition
of "person" may be applicable. E.g., Ohio v. Zelvering, 292 U.sS.
360 (1934); Bing v. Citv of Duarts, 635 C.2¢8 627 (1957). We £ind

nothing in the gefinrtion ©f "person” in Saction 82047 which con-
clusively resolves the question befors us.

2See Section 82041. ]
For example of older definitions of "person,”
Section l4; Penal Code Section 7.

Cities are commonly referred to as "

saz Civil Code

run_cipal corporations.”
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cited to support this assertion,
(1367), holds marsly that

the particular stacutz
mutually exclusive.

i i ;
l-l

Manifestlv the*e ca1 ha
Zined ¢
czas to define a cenerlc Term ard
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state officer” (Sectior 82C21), or "le
82038). Nor has it bezn centandzd tha
excludes "business entity" (S=ciicn £2
the tzrms "person” anéd "local govermm:
clusiva is merely a restatamsnt ol
be answered by anzalwvsis 0f the Ac:
law, not by mechanical szplication
interpretation ol dubious validity.

Zi

ey
-
S -
-

-
o~
-

IIT

Py .
oitt

In memcranda subd ed to us
public agency is generally not dee
embit 0f a general statute unless s
specifically "that the word 'person
governmental agancv." A survey of
that to the extent these principlas
long since become outmoded.

Ij §-
"'l’ i gr

i

-

e
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regardsd as a "rule of consctructiscn”
Graen v. United Sktates, 76 U.S. 633
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e.g., Waittaker v. vuclu::a Countr, 96 Cal. 100 (18%2); In re
viller's t3=a=2, 5 Cal.2c¢c 233 (l935). In mcst cas=as, hewsvar,
the courts aliex rec;t;:g tha doctrinz mzda a determination that
the spacific statukte in cuestion was not intendsd to b2 applicabdble
to government agencies. EZ.g., Barcon v. All Persons, 176 Cal. 610
(1917): Courtney v. Bvraz=, 34 C.A.22 7635 (1%z2).
In 1941, however, the Califorznliz Supreme Court =ulad that
a statute author:zing the Stzte Daparirsznt of Public Yozks o re-
cuire any "person" to rslocate a rizslina to permit coascructien
of a state hlg“Jay could b2 used zzainst a2 municaipal watsr dis-
trict. State of Czlifornia v. Marin lMun-.cizal ‘zter DistIsiczT,
17 Cal.2c 6%9 (1541l). The Court szi1i:
It is a well establishadé dectxi that genszal
words in a2 statute will not be ccns:ruad =2 lizat
the othexwise vzlid powar of the state or izts
subdivisions unless that rasult yss specilically

intendad hv the lecrslzcuzs.

mhe following veas the Court undsxrcut the old doctrinz even mors
explicitly in RBov: v. S&. of Civil Service Commossiosnaxs, 21 Cal.2d
399 (1942). Ia tnat case tne Cosrt orerrulsd 3avsnors Sanicary
District v. San "abao C"., 43 C.A.2¢ 327 (l92l), arnz ouna2r Lovusx
court decisizns, ov éing that éaclaratory judemenzs could b2

a

sought agzinst govarn:ant aganci
In the Bayshors case,...ziter noting that the
statute authorizes the bringing of such an
action by ore "persen" agzinst “"another" par-
son, the couxt reliad uson a ganeral Goctrine
of statutorv construction in concluding tihat
the word "person” should not be held to include
any political subdivision of the state in the
absence of an express indication that such was
the legislative intent. This gensaral rule oI
. statutorv const>uction, whilicn 1s sSudSOrTec oV
numerous casas, s founcad uzon the princ-ois
that sctatutorv languacs snould not be inter-

preteé to 230lv to agencies o= covarnmeat, in
the apsence oI & speciiic exDressigon of lsgis-
lative 1nma2ntT, vaara ths rasulct of such 2 con-
srruct-on would g8 TO lnrinse sSoVErXa2lgn TOvVern-
mental Dowers.... waere, nowsver, no rncairTant
Oof sovere.cn 292/2rs woulg resuli, Tne re2zon
undarl-wring tnis rule QI cons:r;ct101 c2asas to
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exist and the Tacislziuzs mav prooerlv be
Lald Lo pave raten-a= wa== =12 statuta aoolv
+0 govarnm2anT2l stiias =vsEn toougn Lt usad
general, statuTorT _EngLEss onlv.,

21 ¢C.24 at 402.

In Hoyt, the Court indicated that thers was no longer even a
"rulz of construckica® wich zespacs o the inclusion of governmants
in statutes using the woré "gerson," unless the staitute would in-
fvinge on the "sovereigntvy" af ths grvernmental unit. Siacs the
Zovt decision ths Califozniz courss =ave generally interoratad

)

scacutes apolicahle to “"perscas” on
into considsraticn the purscsss ol
of legislakive Iatent.

In Niozter v.

2 case-bv-case Lbasis, tzakin
statute and a2ay ccher indicia

-
—-2

City of Santa lonica,

24 292 {1818), the Courz founzs 2 1
governzents in a2 gensral collaciivs

Where a statu=e is not

ezislative 1nctenct to include
sargaining statuze, saying:

axzressly made appli-

cable to govermmant, it is for the courts to
determine whether the Isgoslzture intended it
to apply to govsrmzmeni. I naking that datex-
mination, ic is »rsrer =2 consider all matzer
which, under <he r:les =2 statutory interpreta-
tion, shed lichz ussn 4hs legislative intentien.
It is well estaxlishsi thas genszral terms ¢ 2
statute will no:t ke cznmstruad as including
government If ths statuze would operate o
trench upon sovarsicnh rignzs, injuriously al-
fect the capaciity 2 perlerzm state functions
or estahlish a richit of aziion against tos
state.

IS. at 300.

In numerous subseguent dacisicns the courts have construsd
general statutas to apply %o govarnmants in accoxd with the orin-
ciples of Stats v. Mazin Mun. Wac-ex Dist., 17 C.2d4 839 (134l1),
Hovt v. Bd, of Civil Sexrvicas CornsssSlconers, 21 C.22 3992 (1942).
The state hHas peen nelc a 'cerscn’ &olie 0 bring aczions for dam-

ages under the Unfair Practices =g
C.2d 702 (1950); an irrigakizn &is

subject to suit undsr a guo warxan:

District v. Sudsrior Couxt, 56 C.22
nela a “person" subject Lo sult &

placed on notice by racoréazien cI
65 C.24 627 (1967).

Peg=le v.

(Ecphasis added.)

Centx-0-llart

LAY,

ict has been pelc a "person”
5 statnte, San ¥sidro Irrication

708 (198l);

thz stace haes bpeen
wrongful desath actions, flournov
v. State, 57 C.28 497 (1962); a=i <me state has been haid a "person’

zontracts, Binc v. Citv of Duarte,
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297 U.s. at 186-187.

In United Stat=s v, Ccozszr Coz3., 2 U.s. 500 ¢
Georgia v. Evans, 318 U.s. 133 (I e Courz cons
7 Of tne Sherman Act, which permiis an acgrievad "pers
treble damzges for antitrust violations. _n Coooer, Th2 cu
raised was whether the Un-tad Statss was z2 "persosa" wid
danages. After noting the old éoctrinz, the Court sa:d:

LY
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n
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O
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nir-® 0
i O m
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f1, W

The purpose, the subject matter, the contexzt,

the legislative history, znd the ex=scutive

interpretation o thes statute are 2iés to con-

struction which ma2y indicate an intent, by tiae

use of the term ["person”], to bring state o
. nation within the scops of ths law.

312 U.s. at 505.

r

Court ruled that the usz of the word “psrson" was no:
evicdence of intent to includa tnh

w +}
o
-

{0

;
z 2 United States, and o
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tests indicatad a2 contrarvy 1ntent. In Georcia v. Evans, haowevar,
tha Court ruled that 2 stats vwas a "t2rson" apls to seas treble
czmages undar the Sherman Act. Ths Coust applied assantially the
Saz2 tast as in CoozZer, Sayins

Whether the word "gar
cludes 2 State or the
upon its legislativs

o) =z "corzDoration” in-
Unizzd Scatas depends
NI

In analyzing the "1eg1s1a;‘v' envircomznt” of the word "sesrscen" in
the Sherman Act, the Court Zcund thzt the considsratiorns wihlich had
led to the exclusion of the United S:2tes in Coozer waze nat prasent
in the case af the states. o

Thesa Zadaral cases, whils rnot Zinding for iate-gratztion of
a Califernia statuta, are warthy of considsrztion, parzicularly
sinca their thzust is sizalzr to £he California decisions, znd they
have oeer citedéd approvingly by tha Czlifornia couxts, e.c., Fovit v.
3s. Civil Ssrwvice Com=.3s.2nars, -1 C.2d& 399, 435 (33-2).

From the forsgoing sux~vayr o cz2s3ss, it may he cgncludaedé that
the use oif the word "serson" 1 Ssc=:isn 831038 doas nez, ia 1is=21Z,
Cictacte the inclusion or sexciision I local governmant agsncias
£recm its coveraca. Thers =ay T2 2 zrasumprion of exclusisa 1f in-
clusion would "trench unen cvareisn rights, injuriously zZZsct
the capacity to periorm s:ate Zunezisns or establish a rmiche of
action" aga;nst the agancy, Ziztsr 7. Citvy of Santa lcnica, 74
C.A.24 292, 300 (1946). I1 any evanz, uthe cecisiosn Tist Zinally
turn on legislative intent, as it =z be gleanad froz thz languags

and purposes of the statuta.
. Iv

"Persons® who gualify undsr Saction 85108 are not in any man-
ner prohibited from com-unicacing «i:th state o;&*c'aTs or attempting

to influance legislative or a€ainistrztive act "Loahrigts™

uncder the Polirtical Reiorm Act are zrohibited ::om csxrtaia activi-
ties by Sections 86202, 882923, ané 25205, but neither these nor any
other substantive regulaticns 2re impossed on persons cualifving under
Section 36108. The only provisions af-ec;lqg such p2rscns are those
requiring disclosure of expaziitures and other informztiox relative
to lobbyinc activities. 3Susk discicszure is pot in any ressect an

iniringam=nt on the “sove*elg Ticnzs" of local govarmnenll agencles;
nor doas 1t injuriously affes: ths czpacity of such agancias to
perfornm their public functicns, or sstablish a right o2 acticn

against suen zgencies. Accoriingl:r, under the case lav7 praviously
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surveyed, we do not beliavs thsre 135 anyv prasurption that local
covarnnent agencies axe eithar inziuziad or excluded. Evan if there
15 a presumption of exclusion, hewarar, wa baliave that for the
following reasons the intent to inciuvde such agenciss as "parsons”
in Section 86108 is cleax enouzh T cverride the presemption.

We nead not consider what ths rasult would ke iZ Chagter 6
of the Act, relating to lekbbyists, wsre silsnt wicth rasoeczt o
local gevernment =a2gancias. To tns conorary, tha Act makss it clear
oayonc doubt that local governman:t :s geansrzlly wiithin the covarace
of the lchbyist regula:zlons. This 1s accomslished 12 Saczion
86300(2), which exzludas Irom covsrzcga: ’

Any electeé public cffizizl acting in his

- official capeacity, ox anr ensloyee oZ tha

State of Califoraia act;:; within the scoga

of his employm=nt.
By excludinc all state emplewvzes zut cnly elscitad local officials,
the Act unmaistakably includss non-elsctsd lozzl ofiicials. I+ 1is
cleax, then, that non-eleczed loczl oificials who guzliZr under
the definition of "lochyist," ses Szziion 82039, must file dis-
closure statexmants undzsr Section 23107.

The disclosure :*OV°s*o"= asslizable to lobhvisis (Seciion
861Q07) and to er;loyers o lokiwrsts (Saction 8510%) ars closaly
related. For exampls, salary, Isz2s, and reimburserants ars ra-
portad by the lobbyist who recsivss them under Section £8107(a)
and by the amployer who makes thex unéesr Saciion 8616%(h). Expan-—
ditures for lobdving Durscses ars e;ort=d ov the lobbvist 12 ha
incurs them {(Sections 88106 2ad 3851:7{b)), and otherwise By the
employexr (Section 88109{c)). A crzizen seek;ng to obtain a2 com=-
pPlete pictures of 2 givern lobXvinc ;arat*on must examina togsthex
the lobbyist's statamsnt and the erployer's stabenan_. Tor thess
reasons, the fact that tha lobdyiszs exzloved by loca govern:=rt
agencies must file disclosuve staztsmants creztes a s;onc inference
that statements must be filed by ths agencies vhich empch then.
One purpose of disclosure by lobbvists and their employers, as

well as by others who spend la_g=
or administrative action, is to in
being spent to influance gove:

oy —

s to influence legislaitive
orm the pudblic 0f the resources
To paxtielly excluds local

UH'Uﬂrrmml*leh|01H“H
0

FY- TN -
governmant from coverags would sic iflcantlv detract Irom thais
purpose. Although the lobbyvist erzloved by a city would have to
report exgenses ha2 i1ncurs d;:ectlv there would B2 no resorting
of the noss;blv larger surs spent 37 the city Zor the lozbyist's
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support. ISxpenditures to influsnca Zsgislativa or adrinistrative
action bv a cizv which emplovs no Izisyists would go totally
unreported.

It is no answer to say that exz:andizures bv local governmant
are alrsady maziers of pudblic razcszi. Unless local govarnnent
acencies fi1ls the disclosurze statexanzs under the Policical Rafomm
Act it will pa Gifficult or impossiilsz Zor the ordinarv citizen to
ghtain a timely, separate and comzrzsiensiva acoluacing of the
moneys ssant by local goveznmanc for lodbiying purnoses.

These considerations ars coniirmad L the specific scatenmsnt

o Secticn 86108 that its covarags -5 suih-ect to the axcantigns in
Saction 26300. We believe this is = glezr stzrcersnt o intant that
the onlv lixzitations on Secticn 8351032 should be thosa exgrassed in

-~ Section 88300. With resgacct tTo g¢ggogsrnmants, Saction 25300 con-
ta2ins a total exclusion Ior siate co-arazant, but for leczl govern-
ment only a2 linited exclusion Zor slszcted cificials. We caonclude
that loczl covernnant agsncies ars "zarsons” within tha ==aniag of
Saction 88108, and that local govsrmrmant agencies which amploy
lcbbyists or which maXke cavments o aflusnce legislative ar
adninistrative action of $237 ¢r mszre L wvalus 12 zay =onth, un-
less 2all of ths paymants ars of ti= twvcoa dascribsd in Sscticn

£§2045(c), are reguired o f£:l2 stztzrmants under Section 38109. W
incimate no views as to whather pziTsants which are macde in connec-
tion wizh the activicies of an elszszed public cifrcirzl az=ing in
his official czpacity need noc be zs2nsidszad, hovever, Ior purposss
of Section 858108, by reassoa oI thz examzuion contained in Section

86300.

Approved by the Commission ox Fabzuaxy 21, 1975. Concurring:
Lowans~ein, Miller, Waldie, Watexs. Com=issioner Carpantar did not
participate in the deliberations <o adogcien o this opinion.
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